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being the law of the matrimonial home, was the appropriate
legal system to determine the matter. In the words of the judge,
the husband 'remained domiciled in this country, and the
marriage was with a view to subsequent residence in this
country', Nevertheless, although the result reached is in accord
with the present submission, the ratio decidendt is perhaps a little
doubtful. After remarking that 'there could be no valid contract
unless each was competent to contract with the other', words
which suggest a preference for the dual domicil doctrine. Sir
Cresswell Cresswell finally concluded that since the husband
had remained domiciled in England, and the marriage was with
a view to subsequent residence there, the English prohibition
was necessarily operative.1
The next case on the subject is In re Paine^ the facts of which
have already been given.2 Bennett J. expressly decided it on the
basis of the dual domicil doctrine, but the result was exactly
what it would have been had he applied the doctrine of the
matrimonial home. Since England was the country where
the wife was domiciled, where the man was resident before the
marriage, where they intended to reside together and where
in fact they resided throughout their married lives, the decision
that Enlish law must revail could scarcel have been different.
English law must prevail could scarcely h
he onl   case which has raised      uestion
PugJt v.
Pugk
The only case which has raised ^question of capacity in the
.    / narrow and correct sense of the term is Pugk v/Pugh^ where
</ the facts were these:	"*      ^     ^
A British officer, domiciled in England but stationed in Austria,
married a Hungarian/&rl in Austria in 1946. The girl, whose domicil
of origin was Hungarian, had gone to Austria with her parents to
escape from the Russian advance. She was only fifteen years of age and
therefore, if her capacity was to be governed by English domestic law,
the marriage was rendered void by the Age of Marriage Act which
prohibits a marriage 'between persons either of whnm is under the age
of sixteen*. By both Hungarian and Austrian law the marriage was
The wife submitted that the marriage was void for want of
capacity, first because the husband was a British subject with
1 I Sw. & Tr. at pp. 423, 424.
. 2 [i 94°] Ch. 46, supra, p. 3 r 5. This decision is at first sight difficult to recon-
cile with that of Romer J. in re Blschofshdm v. Bischoffsheim, [1948] Ch. 79,
infra, p. 421, where, however, the question of the legitimacy of the children was
held not to depend upon the validity of their parents' marriage
* [195 1] P. 482.

